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allowing the government to make three appointments to the
Court in its last few months of office. As had been done six
years earlier, Hughes pointed to the Court’s workload and its
itinerary—which had taken it to ‘every part of the continent’
in that year—as reasons for appointing more Justices. He also
argued that the Court ‘should not be less numerous than the
Courts appealed from’ and the Supreme Court of NSW, he
said, had six Justices (in fact, it had eight —and if this argu-
ment were applied today, the High Court would need more
than 40 Justices). Further, Hughes pointed out, ‘with seven Jus-
tices, it will be practicable for business of minor importance to
hold two Full Court sittings at the same time in the different
capitals. The legislation was passed in 1912, and the three
vacant positions were filled early the following year: Gavan
Duffy, Powers, Piddington (briefly), and then Rich.

Powers retired from the Bench in July 1929; Knox retired
in March 1930, and was replaced as Chief Justice by the
senior puisne Justice (Isaacs). For reasons of economy, and
because the Court’s workload had decreased with the start of
the Depression, these two positions were not immediately
filled. They were filled only in December 1930, when Evatt
and McTiernan were appointed at the instigation of the
Labor caucus, despite the opposition of Prime Minister
James Scullin and Attorney-General Frank Brennan, who
were overseas at the time (see Appointments that might have
been). When Isaacs retired one month later and the senior
puisne Justice (Gavan Duffy) was made Chief Justice, the
resulting vacancy was not filled. It remained unfilled and the
Judiciary Act was amended in 1933, formally reducing the
number of Justices to six.

The Court comprised six Justices until 1946, when the
number provided in the Judiciary Act was changed back to
seven and an additional appointment, Webb, was made.
Cabinet had wanted to increase the size of the Court to nine,
but Evatt, then Attorney-General, persuaded Cabinet to
make it seven—an increase that was said to be justified by an
increased workload and problems caused by decisions in
which the Court was equally divided (see Tied vote). In 1980,
provision for the number of Justices was removed from the
Judiciary Act and made, instead, in the High Court of Aus-
tralia Act 1979 (Cth).

The Court has comprised seven Justices since 1946. There
have, however, been several gaps between appointments
during that period—gaps of more than four months on two
occasions: between Dixon’s elevation to Chief Justice (upon
the retirement of Latham) and Taylor’s appointment in 1952,
and between Owen’s death and Mason’s appointment in 1972.

The Advisory Committee on the Australian Judicial
System, in its 1987 report to the Constitutional Commis-
sion, noted that the desirable number of Justices had been
variously put at seven, eight, nine, and eleven. The Com-
mittee took the view that seven was satisfactory because
‘the greater the number of Justices the greater would be the
scope for divergence of views and the greater the difficulty
in reaching a consensus’. This assumes the continuation of
the practice of all available Justices sitting on important
cases, particularly constitutional cases—a practice that is
not strictly required. All that is required is that a sufficient
number sit to comply with existing legislative requirements
(assuming those requirements to be constitutionally valid:
see Separation of powers). These requirements include sec-
tion 23 of the Judiciary Act, which provides that at least
three Justices must concur in a decision on a question
affecting the constitutional powers of the Commonwealth,
and section 21, which provides that appeals from Full
Courts of state Supreme Courts must be heard by no fewer
than three Justices (though in practice, that jurisdiction is
usually exercised by five or more Justices). Section 21 also

- provides that applications for special leave to appeal may

be heard by a single Justice or a Full Court; in practice,
these are generally heard by either two or three Justices (see
Bench, composition of).

The possibility of nine Justices (as in the United States
Supreme Court) was allowed for in the design of the Court’s
building in Canberra. Increasing the total number of Justices
to nine would increase the scope for several Benches to sit
simultaneously so as to deal with an increased workload.
However, the Court has defended its practice of assigning all
available Justices to important cases on the ground that unsuc-
cessful litigants should not be able to speculate that they might
have fared better had the Bench been differently constituted.

JamEes PoppLE



